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ABSTRACT 

India practices constitutional democracy with emphasis on constitutionalism. Because of the misuse of political 

powers by political actors the judiciary is required to wear its active posture and interpret the constitution. The 

judicial activism is use of judicial power to articulate and enforce what is beneficial for the society in general 

and people at large. These are the cases where either there were no laws to deal with the situation or the 

interpretation of law was required. There are contentions in opposition that judiciary is violating the principle 

of separation of powers. Critics of judicial activism say that the courts usurp functions allotted to the other 

organs of government. On the other hand, defenders of judicial activism assert that the courts merely perform 

their legitimate function. The paper tries to discuss the activist tendencies of Judiciary, analyze the reasons, 

dimensions and growth of judicial activism in Indian perspective and the reaction to such judicial activism by 

executive and legislature. It contends that judicial activism has done positive justice but judiciary has to take 

care of sanctity of the Constitution. For this purpose, various constitutional provisions and judicial decisions 

are examined. 
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I. INTRODUCTION 

“Judicial activism is a necessary adjunct of the judicial function because the protection of public interest, as 

opposed to private interest, is the main concern” [1] 

One basic and fundamental question that confronts every democracy, run by a rule of law is what is the role or 

function of a judge. Is it the function of a judge merely to declare law as it exists-or to make law? And this 

question is very important, for on it depend the scope of judicial activism. The anglo-saxon tradition persists in 

the assertion that a judge does not make law; “he merely interprets[2]. Law is existing and eminent; the judge 

merely finds it. He merely reflects what the legislature has said”. Lord Reid, a great English judge said, "There 

was a time when it was thought almost indecent to suggest that judges make law; they only declare it. Those 

with a taste for fairytales seem to think that in some Aladdin's cave there is hidden a common law in its splendor 

and that on a judge's appointment there descends on him knowledge of the magic words, 'Open Sesame'. But we 

do not believe in fairytales anymore." Lord Reid considered that in a democratic society the legitimacy of 

judicial law making had to be faced. 
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It is the use of judicial power to articulate and enforce what is beneficial for the society in general and people at 

large. Supreme Court despite its constitutional limitations has come up with flying colors as a champion of 

justice in the true sense of the word. JUSTICE… this seven letter word is one of the most debated ones in the 

entire English dictionary. With the entire world population being linked to it, there is no doubt about the fact that with changing 

tongues the definition does change. The judicial activism has touched almost every aspect of life in India to do 

positive justice and in the process has gone beyond, what is prescribed by law or written in black and white. 

Only thing the judiciary must keep in mind is that while going overboard to do justice to 

common man must not overstep the limitations prescribed by sacrosanct i.e. The Constitution. 

The active nature of the judiciary is important because the progress of the society is dependent upon the proper 

application of law to its needs and since society today realizes more than ever before its rights and obligations, 

the judiciary has to mould and shape the law to deal with such rights and obligation[3]. Another reason for 

judicial activism is that the legislature is not best suited for the role of adopting the law to the necessities of 

time, for the legislative process is generally very slow and the legislature are often divided by the politics, 

slowed down by periodic elections and overburdened with innumerable legislative process. 

 

II. SEPARATION OF POWERS AND JUDICIAL OPINION 

Indian constitution is a very well built document. It assigns different roles to all the three wings of government 

the Legislature, Executive and the Judiciary. There is no ambiguity about each wings power, privilege and 

duties. Parliament has to enact law, Executive has to enforce them and the judiciary has to interpret them. There 

is supposed to be no overlapping or overstepping. The judiciary versus the Executive or Legislative is a battle 

which is not new but in recent times, the confrontation is unprecedented with both the sides taking the 

demarcation of powers to a flash point. 

In Asif Hameed v. The State of Jammu & Kashmir[4], the Indian Supreme Court observed: “The theory of 

checks and balance has been observed in the Indian constitution. There is no rigorous separation of powers. For 

instance, parliament has the judicial power of impeachment and punishing for contempt. The president has the 

legislative powers of ordinance making. Thus the Indian constitution has not applied the doctrine of separation 

of powers in its strictest form. The doctrine of separation of powers has no place in strict sense in Indian 

Constitution, but the functions of different organs of the Government have been sufficiently differentiated, so 

that one organ of the Government could not usurp the function of another”. 

In re Delhi Law Act case Hon‟ble Chief Justice Kania observed: “Although in the Constitution of India there is 

no express separation of powers, it is clear that a legislature is created by the Constitution and detailed 

provisions are made for making that legislature pass laws. It is then too much to say that under the Constitution 

the duty to make laws, the duty to exercise its own wisdom, judgment and patriotism in making law is primarily 

cast on the legislature. It does not imply that unless it can be gathered from other provisions of the Constitution, 

other bodies executive or judicial are not intended to discharge legislative functions”. 

In India, we follow a separation of functions and not of powers. And hence, we don‟t abide by the principle in 

its rigidity. An example of it can be seen in the exercise of functions by the Cabinet ministers, who exercise both 

legislative and executive functions. Art. 74(1) wins them an upper hand over the executive by making their aid 

and advice mandatory for the formal head. The executive, thus, is derived from the legislature and is dependent 
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on it, for its legitimacy. This was the observation made by the Hon‟ble Supreme Court in Ram Jawaya Kapur 

v. State of Punjab[5]. 

 

III. THEORIES OF JUDICIAL ACTIVISM 

Judicial activism is the tendency to interpret the Constitution or law in a way that goes beyond the original 

author‟s intent, in order to influence public policy. Activism can be either conservative or liberal: Conservative 

activism tends to narrow the scope of interpretation to restrict government or individual rights; liberal activism 

tends to broaden the scope of interpretation to expand individual rights in keeping with progressive social 

norms. According to Justice Krishna Iyer [6]
,
 the 21

st
 century agenda of global, liberal human rights and the 

platform of action and implementation are in our hands. 

To understand the concept of the judicial activism two theories have been expounded. The first theory “Power 

vacuum filling theory” says if in a system there is a vacuum because of the lack of any particular organ or the 

inaction of it, then other organs extend their influence to the vacuum created. Nature does not allow the vacuum 

to remain as such. In the government in certain areas vacuum is created due to the lack of interest in executive 

or legislative or simply due to the inaction and indifference in their part. This vacuum is filled by a dynamic 

judiciary and is called the judicial activism. The other “theory of social want” says that people want something 

which is neither provided by the executive nor by the legislature. So judiciary took it upon itself to provide the 

wants of the people. So it became proactive and this proactiveness is called as judicial activism. 

 

IV. JUDICIAL RESTRAINT 

Judicial Activism and Judicial Restraint are two faces of the same coin. Having understood the meaning of the word 

Judicial Activism, it would be legitimate to say that the line between the terms Judicial Activism and Judicial Over reach is difficult to 

draw.  As the former Chief Justice of India, Justice Ahmadi has stated “Sometimes this activism has the potential to transcend the borders 

of Judicial Review and turn into populism and excessivism”[7]. The Supreme Court spoke
 
[8]of extreme 

inadvisability of any interference by any court with measures of economic control and planning, directed at 

maximizing general welfare. Thus to one judge it maybe activism while to the other it may be over reach or to ones who may agree 

with the judgment it may be activism and to those who disagree it may be over reach. It is difficult to lay down strict guidelines as to when 

it would be activism and when the Judiciary might be over reaching. But if we have a look at some of the provisions of our Constitution 

like Article 32 (Right to Constitutional Remedies in the Supreme Court directly for enforcement of all fundamental 

rights), Article 226 (power of high courts to issue certain writs) and Article 227 (power of superintendence over 

all courts and tribunals by the high court), just goes to show that the basic document of governance- our Constitution has 

provided for these overreaching provisions. The Constitution has placed that responsibility of Judicial Governance in the Judges of higher 

judiciary. The entire concept of Judicial activism could be said to be justified, because of judiciary‟s non elective character, due to which it 

can overcome counter majoritarian – difficulties. Otherwise why neither the Executive nor the Legislature but only the Judiciary alone 

should be the enforcing institution? It is because Judiciary is that branch of the government with greatest institutional capacity to enforce 

the legal norms in a disinterested way.[9] The Legislature and the Executive because of their vested interest of seeking re-election are 

prone to ignore constitutional limits to pamper the electorate. 
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V. PUBLIC INTEREST LITIGATION: AN INNOVATIVE STEP TOWARDS JUDICIAL 

ACTIVISM 

In India, PIL initially was resorted towards improving the lot of the disadvantaged sections of the society who 

due to poverty and ignorance were not in a position to seek justice from the courts. It has provided an 

opportunity to citizens, social groups, consumer rights activists etc., to have an easier access to law and 

introduced a public interest perspective. 

PIL is filed for a variety of cases such as maintenance of ecological balance, making municipal authorities 

comply with statutory obligations of provision of civic amenities, violation of fundamental rights etc. PIL is an 

extraordinary remedy available at a cheaper cost.  

As Justice Bhagwati observed in the case of Asiad workers case[4], “now for the first time the portals of the 

court are being thrown open to the poor and the downtrodden”. Justice Krishna Iyer warned judges not to be 

mere mechanical in their interpretation of law. He remarks,[11]
 
“Social justice is not constitutional clap- trap but 

fighting faith which enlivens the legislative text with a militant meaning”. 

Judicial activism through PIL has touched almost every aspect of life. Be it the case of bonded labor, illegal 

detentions, torture and maltreatment of women, the implementation of various provisions of the constitution, 

environmental problems, health, sports etc the courts took cognizance of each case and laid down various 

judgments to protect the basic human rights of each and every member of society.  

Medical Aid: In Parmanand Katara v. Union of India[12], the Supreme Court directed medical establishments to 

provide instant medical aid to such injured people, notwithstanding the formalities to be followed under the 

procedural criminal law. 

Child welfare: In M.C. Mehta v. State of Tamil Nadu, AIR 1991 SC 417, the Court ruled out the employment of 

children in match factories as it is hazardous and declared various measures aiming at child welfare in some 

other cases (Lakshami Kant Pandey v. Union of India, (1984) 2 SCC 244; Lakshami Kant Pandey v. Union of 

India, (1987) 1 SCC 667; Sheela Barse v. Union of India, (1986) 3 SCC 596.[13] 

Pro-environmental stance of the judiciary:  The active approach of the judiciary towards environmental policies, 

environmental hazards etc. can be seen as an aftermath of the Bhopal Gas Tragedy by the infusion of pro-

environmental steps in the Constitution and by declaring right to healthy environment as a fundamental right 

guaranteed under Article 21 of the Constitution (Municipal Council Ratlam v. Vardhichand, AIR 1980 SC 1622; 

M.C. Mehta v. Union of India, AIR 1987 SC 1086; Vellore Citizens Welfare Forum v. Union of India, AIR 

1996 SC 2715). The Court has also directed several companies to take necessary measures to protect the 

environment and reduce the pollution (Rural Litigation and Entitlement Kendra v. State of U.P., (1985) 2 SCC 

431; M.C. Mehta v. Union of India, (1986) 2 SCC 176; and M.C. Mehta v. Union of India, (1996) 4 SCC 

750).[14] In some recent cases, the Supreme Court has shown its concerns over the pollution-ridden 

monuments, heritage buildings, rivers etc. (M.C. Mehta v. Union of India, AIR 1997 SC 735; Sachidanand 

Pandey v. State of W.B., (1987) 2 SCC 295; M.C. Mehta v. Union of India, (1987) 4 SCC 463). 

Gender jurisprudence: The Court has laid down elaborate guidelines to prevent sexual harassment of women at 

workplaces (Delhi Democratic Working Women‟s Forum v. Union of India, (1995) 1 SCC 14; Vishaka v. State 

of Rajasthan, AIR 1997 SC 3014). The Apex Court has also laid down exhaustive guidelines for the protection 
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of women prostitutes and for the rehabilitation of their children (Gaurav Jain v. Union of India, AIR 1997 SC 

3021). 

Social upliftment of lower castes: the judiciary took an active step and came ahead with Dalit jurisprudence to 

end the pitiable conditions of the Dalits (the Harijans, the Girijans and the Adivasis labeled together)[15]. 

Several judgments have been delivered by the Supreme Court for the betterment of Dalits and their ranking on 

equal footing in the society with the other castes (State of Kerela v. N.M.Thomas, AIR 1976 SC 490; A.B.S.K. 

Sangh (Rly.) v. Union of India, AIR 1981 SC 298; State of Karnataka v. Appa Balu Ingale, AIR 1993 SC 1126; 

State of M.P. v. Ram Krishna Balothia, AIR 1995 SC 1198). 

Human Rights: In the field of basic human rights too, the judiciary has been consistently building new linkages 

by evolving some rights as Fundamental Rights under Part III of the Constitution. Some of them are worth 

mentioning e.g. right to information (L.I.C. v. Manubhai Shah, AIR 1993 SC 171; Secretary, Information and 

Broadcasting v. Cricket Assn. of W. B., AIR 1995 SC 1236), right to work (Sodan Singh v. New Delhi 

Municipal Committee, AIR 1989 SC 1988), right to get minimum wages (People‟s Union for Democratic Rights 

v. Union of India, AIR 1982 SC 1473), right to speedy trial (A. R. Antulay v. R.S.Nayak, AIR 1992 SC 1701), 

right to secrecy (R. Rajagopal v. State of T.N., (1994) 6 SCC 632), right against inhuman treatment (Kishore 

Singh v. State of Rajasthan, AIR 1981 SC 625) etc. Above all judicial activism itself is the saviour of one basic 

human right. As Justice Krishna Iyer states that “The access to justice is the first among human rights.” 

(Gumanmal Lodha, 1984). Judicial activism has removed the iron curtain of rigid procedure that stood between 

public justice and the court. 

The Supreme Court today is considered to be more sympathetic to the needs of the oppressed and more 

representative of a consensus in a pluralistic society consisting of diverse cultures, traditions and conflicting 

interests than the Parliament or the legislature[16]. The latter two are thought to be politicized and opportunistic 

and divided on casteism, regionalism more objective and above these pitfalls. 

 

VI. REASONS FOR INTERFERENCE BY JUDICIARY 

Judicial activism means that instead of judicial restraint, the Supreme Court and other lower courts become 

activists and compel the authority to act and sometimes also direct the government regarding policies and also 

matters of administration. This exercise is generally described as judicial legislation and its examples in India 

are the doctrine of prospective overruling[17], the doctrine of basic structure[18]
, 
which are greatly influenced 

by the philosophy and ideology of the adjudicating judges. 

Judicial activism has arisen mainly due to the failure of the executive and legislatures to act and the legislature 

has failed to discharge his responsibilities. In Sunil Batra v. Delhi Administration [19], Justice V. R. Krishna 

Iyer described the situation in the following words: “Though legislation was the best solution, but when 

lawmakers take far too long for social patience to suffer. Courts have to make do with interpretation and curve 

on wood and sculpt on stone without waiting for the distant marble.” It has arisen due to the fact that the 

legislature and executive have failed to deliver. 

The entire system has been plagued by ineffectiveness and inactiveness and the governments fail to protect the 

basic rights of the citizens or provide an honest, efficient and just system of law and administration.[20] The 

violation of basic human rights has also led to judicial activism.  
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Due to the misuse and abuse of some of the provisions of the Constitution by the party in power for ulterior 

motives and the pressure on judiciary to step in, judicial activism has gained significance.  

The framers of the Constitution expected the courts to interpret the Constitution actively in order to react to new 

conditions. It is also argued that the courts do not create policy as legislatures do. Judges inevitably shape policy 

however, as they interpret the law and they argue, interpretation is the job of the courts. Courts often step in only 

after governors and state legislatures have refused to do anything about a problem.  

Judicial enthusiasm to participate in social reform and change has also added to rise of judicial activism as it is necessary to correct 

injustice and promote needed social change as the role of judiciary is guardian of fundamental rights also. The courts are 

institutions of last resort for those in society who lack the political power to influence the other branches of 

government. 

Famous Author Subhash Kashyap says, “What has come to be called hyper activism of the judiciary draws its 

strength, relevance and legitimacy from the inactivity, incompetence, disregard of law and constitution, criminal 

negligence, corruption, greed for power and money, utter indiscipline and lack of character and integrity among 

the leaders, ministers and administrators. As a result of this a vacuum was created in which the governmental 

machinery seemed to be totally helpless with the corruption in legislative and executive fields. The vacuum was 

filled in by the judiciary”.[21] 

 

VII. REACTION BY OTHER ORGANS 

Opponents of judicial activism argue that activist judges make laws, not just interpret them, which is an abuse of 

their constitutional power. The issue, they claim, is not whether social problems need to be solved but whether 

the courts should involve themselves in such problem solving. By making decisions about how to run prisons or 

schools, argue the critics of judicial activism, the courts assume responsibilities that belong exclusively to the 

legislative and executive branches of government. 

The legislature and executive then argue that should the legislature or executive then take over judicial 

functions? If the legislature or executive are not properly performing their functions, it is for the people to 

correct them by exercising their franchise properly, or by peaceful and lawful public meetings and 

demonstrations, and/or by public criticism through the media and by other lawful means. The remedy is not in 

the judiciary taking over these functions, because that would not only be against the separation of powers in the 

Constitution, but also because the judiciary has neither the expertise nor the resources to perform these 

functions. 

Unlike legislatures, courts are not supposed to be open to influence from interest groups. As a result, the courts 

may not hear different points of view on complex social issues. In legislatures, by contrast, elected officials are 

responsive to such interests.[22] 

Opponents of judicial activism claim that judicial activism leads to unconstitutional intrusions of federal judicial 

power into the duties and powers of the executive and legislative branches of government and into the state 

governments. 

Executives opine that over the years, the social action dimension of PIL has been diluted and eclipsed by 

another type of “public cause litigation” in courts. In this type of litigation, the court‟s intervention is not sought 
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for enforcing the rights of the disadvantaged or poor sections of the society but simply for correcting the actions 

or omissions of the executive or public officials or departments of government or public bodies.[23] 

Executives give examples of this type of intervention by the Court are innumerable. In the interest of preventing 

pollution, the Supreme Court ordered control over automobile emissions, air and noise and traffic pollution, 

gave orders for parking charges, wearing of helmets in cities, cleanliness in housing colonies, disposal of 

garbage, control of traffic in New Delhi, made compulsory the wearing of seat belts, ordered action plans to 

control and prevent the monkey menace in cities and towns, ordered measures to prevent accidents at unmanned 

railway level crossings, prevent ragging of college freshmen, for collection and storage in blood banks,[24] and 

for control of loudspeakers and banning of fire crackers.  

In recent orders, the Supreme Court has directed the most complex engineering of interlinking rivers in India. 

The Court has passed orders banning the pasting of black film on automobile windows. On its own, the Court 

has taken notice of Baba Ramdev being forcibly evicted from the Ramlila grounds by the Delhi Administration 

and censured it. The Court has ordered the exclusion of tourists in the core area of tiger reserves. All these 

managerial exercises by the Court are hung on the dubious jurisdictional peg of enforcing fundamental rights 

under Article 32 of the Constitution. In reality, no fundamental rights of individuals or any legal issues are at all 

involved in such cases.[25] The Court is only moved for better governance and administration, which does not 

involve the exercise of any proper judicial function.  

In its most activist and controversial interpretation of the Constitution, the Supreme Court took away the 

constitutionally conferred power of the President of India to appoint judges after consultation with the Chief 

Justice, and appropriated this power in the Chief Justice of India and a collegium of four judges. In no 

Constitution in the world is the power to select and appoint judges conferred on the judges themselves.  

The Court is made the monitor of the conduct of investigating and prosecution agencies who are perceived to 

have failed or neglected to investigate and prosecute ministers and officials of government.  

The Supreme Court has made an order even in a military operation. In 1993, the Court issued orders on the 

conduct of military operations in Hazratbal, Kashmir where the military had as a matter of strategy restricted the 

food supplies to hostages. The Court ordered that the provision of food of 1,200 calorific value should be 

supplied to hostages. Commenting on this, an Army General wrote: “For the first time in history, a Court of Law 

was asked to pronounce judgment on the conduct of an ongoing military operation. Its verdict materially 

affected the course of operation.”[26] 

Matters of policy of government are subject to the Court‟s scrutiny. Distribution of food-grains to persons below 

poverty line was monitored, which even made the Prime Minister remind the Court that it was interfering with 

the complex food distribution policies of government. 

Even proceedings of Legislatures are controlled by the Court. In the Jharkhand Legislative Assembly case, the 

Supreme Court ordered the Assembly to conduct a Motion of Confidence and ordered the Speaker to conduct 

proceedings according to a prescribed agenda and not to entertain any other business. Its proceedings were 

ordered to be recorded for reporting to the Court. These orders were made in spite of Article 212 of the 

Constitution which states that Courts are not to inquire into any proceedings of the legislature.[27] 

Justice Jackson of the U.S. has aptly said: “The doctrine of judicial activism which justifies easy and constant 

readiness to set aside decisions of other branches of Government is wholly incompatible with a faith in 



 

415 | P a g e  
 

democracy and in so far it encourages a belief that judges should be left to correct the result of public 

indifference it is a vicious teaching.” Unless the parameters of PIL are strictly formulated by the Supreme Court 

and strictly observed, PIL which is so necessary in India is in danger of becoming diffuse, unprincipled, 

encroaching into the functions of other branches of government and ineffective by its indiscriminate use.[28] 

An accusation of judicial activism implies that the judge is not performing his or her duty as an interpreter of the 

law, but is instead ruling on the basis of personal political convictions or emotions. 

 

VIII. CONCLUSION 

Judicial Activism has been criticized by politicians and some constitutional experts while it has been warmly 

welcomed generally by lawyers and the public. It is important to note that judicial Activism has so many merits 

but it has certain demerits. Supreme Court by evolving the doctrine of basic structure of the constitution limited 

the power of the parliament to amend the constitution. It was an innovation which widened the court‟s power of 

Judicial Activism to an unlimited extent. The emergency of 1975 and lifting it in 1977 constituted defining 

moments for judicial Activism in India. The court‟s increased activism has been good and contributed a lot for 

India‟s democracy.  The expensive, technical justice now becomes inexpensive and non technical through the 

growth of Public Interest Litigations. The important question today is not whether the Supreme Court could 

activate its judicial role, but to what extent the concepts of judicial activism and creativity are exercised. 
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