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ABSTRACT 

The SARFAESI Act has been criticized for being a one-sided legislation and stacking the odds in favour of the 

banking community. The constitutionality of the Act was challenged before the Supreme Court in the case of 

Mardia Chemicals v. Union of India. The Supreme Court has upheld the constitutional validity of the Act by 

noting “Certain provisions of the Act may be bit harsh for some of the borrowers but on the ground that the 

impugned provisions of the Act cannot be said to be unconstitutional for the very fact that the object of the Act is 

to achieve speedier recovery of the dues declared as NPAs and for better availability of capital liquidity and 

resources to help in growth of economy of the country and welfare of people in general which would sub serve 

the public interest”.  

 

I. INTRODUCTION 

The Securitisation and Reconstruction of Financial Assets and Enforcement of Security Interest Act, 2002 (also 

known as the SARFAESI Act) is an Indian law. It allows banks and other financial institution to auction 

residential or commercial properties to recover loans.[1] The first asset reconstruction company (ARC) of India, 

ARCIL, was set up under this act.[2] 

Under this act secured creditors (banks or financial institutions) have many rights for enforcement of security 

interest under section 13 of SARFAESI Act, 2002. On the off chance that borrower of money related help 

makes any default in reimbursement of advance or any portion and his record is delegated Nonperforming Asset 

by secured leaser, at that point secured loan boss may require before expiry of time of impediment by composed 

notice to the borrower for reimbursement of due in full inside 60 days by unmistakably expressing sum due and 

aim for implementation. In spite of the fact that the SC maintained the legitimacy of the Act overall, it struck 

down several arrangements. There was an arrangement in the first Act, which gave that if the abused individual 

needs to document a case before the DRT, it should be possible simply in the wake of saving 75% of the sum 

guaranteed by the secured bank with the court. The lawmaking body joined this arrangement with the goal of 

controling paltry suits that are without justify and are implied exclusively to delay the cure of the loan boss. The 

goal was to guarantee that leasers are furnished with powerful solutions for recuperate their cash in order to 

limit the level of non-performing resources, which goes about as a hindrance to monetary development. 

However, the court took exception to this provision on the ground that the essential condition of depositing 75% 
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of the amount claimed, violates the right to equality, as it could effectively mean the closure of the avenue of 

judicial intervention for those who are not economically strong enough to afford the deposit amount.  

The Court ruled on another equally important matter pertaining to the requirement of notice to be sent by the 

secured creditor to the borrower before taking any further action. The Court held that the debtor must be allowed 

to raise objection to the notice served upon him by the secured creditor. Additionally, it placed an obligation 

upon the creditor to respond to all the objections raised by the borrower along with reasons if the same are not 

acceptable to the creditor. However, a rider has been put in place regarding this obligation, which is that such 

reply given by the secured creditor does not give rise to any right to the borrower to approach the DRT just as 

yet. The borrower has to wait until the creditor has undertaken any of the measures listed in section 13(4) and 

assumed possession of the secured asset before he becomes eligible to approach the tribunal.   

Therefore, although the Supreme Court has tried to instill better fairness into the Act by safeguarding the 

interests of the borrowers to an extent, it has not encroached upon the rights granted to the secured creditor so as 

to make them ineffective. Therefore, while the right to appeal has been allowed to everyone without the 

condition of depositing 75% of the amount claimed, this concession has been balanced by the court’s decision to 

allow such appeal only after the secured creditor has gone through with the remedies provided under the Act.  

The changes suggested by the Supreme Court were promptly included by amending the Sarfaesi Act. The 

rationale behind the amendment as explained by Finance minister P. Chidambaram was “"to appropriately 

address the Supreme Court's concerns regarding a fair deal to borrowers while, at the same time, ensuring that 

the recovery process is not delayed or hampered"
1
. The amendment does away with the necessity of making a 

deposit before filing the matter before the DRT but takes precautionary measure to stave off any attempt by the 

borrower to prejudice the process of recovery by speeding up the disposal of cases and making it necessary for 

the tribunal to not keep the matter pending for more than four months. A corresponding amendment has also 

been made to the Recovery of Debts Act enabling banks or financial institutions to withdraw applications before 

the DRT filed under this Act, and take action under the Sarfaesi Act. 

The amended Act included the provision that a secured creditor will be able to take possession of the secured 

assets only after reasons for not accepting the objections of the borrower have been communicated to him in 

writing. After possession of the secured asset has been taken, the borrower can file an application before the 

DRT without any deposit. If the DRT does not dispose off the petition within 4 months, the borrower or the 

Secured Creditor can move the Debt Recovery Appellate Tribunal (DRAT) for directing the DRT for 

expeditious disposal of the application. After the disposal of the case by the DRT the borrower, if aggrieved, can 

appeal to the DRAT with a deposit of 50% of the decreed amount or as determined by the DRT but not lower 

than 25%.  

Therefore, the amendment improved the position of the borrower vis-à-vis the creditor but the scale remained 

tilted in favour of the latter. 

 

                                                           
1
 Business Line, Tuesday, Dec. 7, 2004. 
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II. ADVANTAGES OF SARFAESI ACT 

It has been a stated aim of this government to drastically lower the level of non-performing assets (NPAs) and 

remove the impediment posed by these to the economy. The Sarfaesi act is a tool to achieve this goal by curbing 

the NPAs. Therefore, the index of the Act’s efficacy or success must necessarily depend upon the results 

delivered by it during the period of its being in force. The Act would be deemed to be a policy success if it has 

engineered the downward spiral of NPAs. The reality is that since the passing of the Act, recovery of bad debts 

is on the rise. Most banks are showing a much lower level of non-performing assets and a large number of then 

have planned for even lower NPA levels this fiscal.  

In the fiscal year 2004-05, all but one of the 19 public sector banks that have declared their results so far have 

managed to get their net NPA down to below 3 per cent. Seven have a net NPA, of 2 per cent while three-

Andhra Bank, Punjab National Bank and Vijaya Bank-have a net NPA of less than 1 per cent. State Bank of 

India recovered Rs 1,812 crore in the financial year 2004-05. In addition in fiscal 2005, SBI also salvaged Rs 

700 crore from written-off accounts, which have been added to the bank’s bottom line. The recovery from 

written-off accounts during 2003-04 was lower at Rs 450 crore.  

Punjab National Bank posted a 20 per cent increase in cash recovery from bad loans at Rs 765 crore in fiscal 

2004-05 up from Rs 638 crore in the previous year. The bank has made full use of the provisions under the 

Sarfaesi Act and sent out about 8,000 notices during the previous fiscal. PNB, whose gross NPAs are now at 

5.96 per cent and net NPAs at a negligible 0.2 per cent, adopted a 3-pronged strategy including attaching assets 

of wilful defaulters. Apart from encouraging one-time settlements, the bank has also set up a special task force 

by deputing specialists from its regional offices. Lok Adalats are being used by the bank for settlement of small 

amounts.  

Dena Bank and Punjab and Sind Bank (PSB) have the highest net NPA ratios at over 5 per cent. Dena Bank’s 

net NPA as at the end of March 2005 was 5.23 per cent of net advances, down from 9.40 per cent in March 

2004. PSB has been able to reduce its net NPA to 9.57 per cent in March 2004 from 12.27 per cent in March 

2001.  

Bank of India’s net NPA at end-March 2005 was 2.77 per cent, Bank of Maharashtra 2.15 per cent, Central 

Bank of India 2.98 per cent, State Bank of India 2.65 per cent, UCO Bank 2.93 per cent, Union Bank of India 

2.64 per cent and United Bank of India 2.43 per cent.  

Traditionally, public sector banks have been reluctant sellers of bad loans to Asset Reconstruction Company 

India Ltd (Arcil). Of the Rs 14,926 crore of bad loans acquired by Arcil till March 2005, the share of these 

banks is less than 40 per cent. ICICI Bank alone has sold NPA worth Rs 8,450 crore, which is over 56 per cent 

of the total assets bought by Arcil. However, Chidambaram’s directive to these banks to contain NPAs may 

make some impact this fiscal. Net NPA of public sector banks as a whole has fallen to around 2 per cent at the 

end of March 2005 from 2.98 per cent at end March 2004. Rigorous efforts on the part of banks coupled with 

policy initiatives have helped banks improve their performance.  
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III. CONCLUSION 

It is a known fact that a growing percentage of NPAs is detrimental to economic growth. The only thing that 

needs to be considered is whether the policy of strengthening the hands of creditors against borrowers the right 

policy prescription for getting rid of this menace. To find the answer, a look should be had at the position before 

the Act. Before Sarfaesi, creditors were dependent upon courts to grant them decrees for recovering debts, 

which was an extremely lengthy and cumbersome process. This was affecting the weakest sections of the 

society because the banks turned skeptical because of the increasing rate of default loans and became 

increasingly reluctant to offer loans to the poor who could not furnish securities. The social reality was that the 

borrowers were taking advantage of their own wrong owing to the helplessness of the banks. The previous 

attempt of the government in trying to speed up the process by setting up DRTs had not proved to be too 

efficient. Therefore, there were grounds for taking up a bolder stand. The government did so by passing the 

Sarfaesi Act, which empowered the creditor to wrest possession of the secured asset from the debtor and recover 

his dues. It is true that there will be some who might end up being harassed or receive rough treatment because 

of the high-handedness of the creditors’ measures. However, this is definitely the lesser of two evils, and is 

something that can be addressed by the judicial set up. Therefore, the policy behind the Act is the correct one. 
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